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BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

EVOLUTIONARY GUIDANCE  ) 

MEDIA R&D INC.,    ) 

      ) 

   Opposer,  ) Opposition No. 91249427 

      ) 

  v.    ) Serial No. 88219305 

      ) 

CYBERMAN SECURITY, LLC AKA  ) In the Matter of Application 

THE CYBERHERO ADVENTURES: ) Serial No. 88219305 THE CYBERHERO 

DEFENDERS OF THE DIGITAL  ) ADVENTURES: DEFENDERS OF THE  

UNIVERSE,     ) DIGITAL UNIVERSE 

      ) 

   Applicant.  ) Published in the Official Gazette of 

      ) May 14, 2019 in International  

      ) Class 16 

      ) 

 

ANSWER AND AFFIRMATIVE DEFENSES 

 

Applicant Cyberman Security, Inc, aka The Cyberhero Adventures: Defenders of The Digital 

Universe(“CSI”), by and through its attorneys, RIMON, P.C., hereby answers the notice of 

opposition (“opposition”) filed by Evolutionary Guidance Media R&D Inc (“Opposer”) as follows: 

To the extent not explicitly admitted, all allegations in the Opposition are denied. 

 

ANSWER 

1. Admitted. 

2. Admitted. 

3. CSI lacks knowledge or information sufficient to form a belief as to the truth of the matters 

alleged in Paragraph 3 and, on that basis, denies them. 
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4. CSI lacks knowledge and information sufficient to form a belief as to the truth of the 

matters alleged in Paragraph 4 and on that basis, denies them. 

5. CSI lacks knowledge and information sufficient to form a belief as to the truth of the 

matters alleged in Paragraph 5, and on that basis, denies them. 

6. CSI explicitly denies Opposer’s characterization of CSI’s work. The material in the 

Opposed Application speaks for itself. To the extent the allegations in Paragraph 6 vary therewith, 

CSI denies them. CSI denies any and all remaining allegations and/or legal conclusions contained 

in Paragraph 6. 

7. CSI repeats its responses as set forth in Paragraphs 1 through 6.  

8. Denied. 

9. Denied. 

10. Denied. 

11. Denied. 

12. Denied. The materials referenced in Paragraph 12 speak for themselves, and to the extent 

the allegations vary therewith, CSI denies them. 

13. Denied. The materials referenced in Paragraph 13 speak for themselves, and to the extent 

the allegations vary therewith, CSI denies them. 

14. Denied. 

15. Denied. 

16. Denied. 

17. Denied. 
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AFFIRMATIVE DEFENSES 

 

 CSI undertakes the burden of proof only as to those defenses deemed affirmative defenses 

by law, regardless of how such defenses are denominated below. CSI expressly reserves the right 

to plead additional affirmative and other defenses should any such defenses be revealed by 

discovery in this case. As and for its affirmative and other defenses, CSI states as follows: 

 

First Affirmative Defense 

 The notice of opposition fails to state a claim upon which relief can be granted. 

 

Second Affirmative Defense 

 There is no likelihood of confusion, mistake or deception between opposer’s mark and the 

CSI mark THE CYBERHERO ADVENTURES DEFENDERS OF THE DIGITAL UNIVERSE 

as well as by reason of the different goods and services of CSI and Opposer. 

 

Third Affirmative Defense 

 Upon information and belief that as a result of Opposer’s own acts and/or omissions the 

Opposition is barred by the doctrine of estoppel. 

 

Fourth Affirmative Defense 

 Upon information and belief as a result of Opposer’s own acts and/or omissions Opposer 

is limited by law to only a registration with the non-disclaimed word LEAGUE. 

 

 



4 

 

Fifth Affirmative Defense 

 CSI alleges upon information and belief that as a result of its own acts and omissions, 

Opposer has waived any right to pursue its opposition. 

 

Sixth Affirmative Defense 

 CSI alleges upon in formation and belief that the Opposition is barred as the term 

CYBERHERO is generic as recognized by the media and entertainment industry and the world 

generally (See Exhibits 1-17 attached hereto and made a part hereof) including comments by 

Opposer’s personnel and/or executives), dominates opposer’s mark, ignoring the clear limitations 

thereof, and attempts to broaden that generic term creating unclean hands by Opposer. 

 

Seventh Affirmative Defense 

 Any and all acts alleged to have been committed by CSI were performed with lack of 

knowledge and lack of willful intent. 
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WHEREFORE, CSI requests that the Notice of Opposition be dismissed with prejudice, together 

with whatever other relief the Board may deem appropriate. 

 

Dated: August 16, 2019    RIMON, P.C. 

 

       

    By: Maxim H. Waldbaum    

  Maxim H. Waldbaum 

  maxim.waldbaum@rimonlaw.com 

  245 Park Avenue, 39th Floor 

  New York, NY  10167 

  P: (917) 603-3905 

  F: (212) 363-0270 

 

        Attorney for Applicant 

        Cyberman Security, LLC 

        Aka The Cyberhero Adventures:  

        Defenders of the Digital Universe 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true and complete copy of the foregoing ANSWER AND AFFIRMATIVE 

DEFENSES has been served on Meredith Lowry, Counsel of Record to Opposer, by forwarding 

said copy on August 16, 2019, via email as follows: 

 

Meredith Lowry 

WRIGHT LINDSEY & JENNINGS LLP 

333 Pinnacle Hills Parkway, Suite 510 

Rogers, AR  72758 

mlowry@wlj.com 

 

 

 

      /s/Tad Prizant     

      Tad Prizant 

mailto:mlowry@wlj.com
mailto:mlowry@wlj.com
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